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Jim,

I have reviewed the draft memorandum that you provided on 18 November as a proposed alternative to
the Certificate of Non-Disclosure and Conflict of Interest Statement (NDA) provided to the Board of Water
Supply on 9 November, and have discussed with my clients and contracting officers. After a thorough
review of the issue, we are unable to agree with your suggested approach or with the relaxed substantive
standards reflected in your proposed guidance which we feel would constrain full and open technical
dialog in the scoping process.

The NDA that we provided is designed to ensure that each BWS employee who serves as a technical
advisor or consultant on matters related to the implementation of the Red Hill Administrative Order on
Consent (AOC) is aware of and intends to comply with the requirements of the Procurement Integrity Act
and implanting regulations as well as the requirements of the AOC. The provided NDA reflected our
attempt to simplify the NDAs and other agreements required of our own employees and contractors. We
feel that this individual understanding and commitment is vital {0 the integrity of the procurement process
and to successful implementation of the AOC, especially for individuals who do not routinely participate in
such processes.

While we have agreed to a guidance approach for the regulatory agencies; we do not feel such an
approach is appropriate or adequately enforceable for a semi-autonomous non-regulatory entity for
several reasons:

Federal regulatory agencies are subject to the same requirements of the Procurement Integrity
Act and Federal Conflict of Interest Statutes and Regulations as the Navy and DLA regardless of whether
an NDA is signed.

Federal and State Regulatory agencies have routine access to many otherwise privileged federal
records under numerous environmental statutes and have demonstrated histories of compliance with
statutory and regulatory limitations, including HRS 342L-15, and HRS 92F-13, on their use and disclosure
of such information.

Federal and State Regulatory Agencies are bound by the terms of the AOC executed by the
Parties.

BWS is responsible for managing, controlling, and operating the waterworks for the purpose of
supplying water to the public on Oahu. [tis not a regulatory agency, does not routinely have access to
federal documents, does not have the same direct statutory and regulatory restrictions on use and
disclosure of information that are applicable to federal and state regulatory agencies, and is not directly
bound by the requirements of the AOC.

We also feel that the substantive provisions of your suggested guidance which attempt to more precisely
define what data are protectable and which purport to allow direct release of privileged information by the
BWS is inappropriate. The AOC defines the types of information that may be subject to a privilege claim
and provides a mechanism for the Parties to the AOC to resolve any dispute regarding whether a claim is
properly asserted. As discussed in our teleconference on Monday, under our NDA, for written
communications, only information that is marked as privileged would be subject to disclosure limitations,
and the Navy/DLA would be amenable to widespread release of some otherwise privileged source
selection information where it is determined that release will not threaten the integrity of the government
procurement process, however, any release of information marked as privileged would need to be
arranged by the Parties. We cannot agree to any process that allows a

non-party to make decisions regarding release of information that is marked as privileged under the
AOC.

ED_000878_00000319-00001



We hope that your clients will re-review our NDA in light of our earlier discussions. In order to ensure that
base access can be arranged in time for the next round of scoping meetings we will need your list of
proposed participants along with driver's license info for each participant and signed NDA's no later than
close of business on Monday November 23.

vIT,

Steven Daugherty
Associate Counsel, NAVFAC PAC

From: Dragna, James J. [mailto:jim.dragna@morganiewis.com]

Sent: Wednesday, November 18, 2015 2:02 PM

To: Reynolds, Rebekah; Daugherty, Steven A CIV NAVFAC Pacific, 09C

Cc: Viola, Dana M O (dviola@honolulu.gov); Kelly, Kathieen; Dragna, James J.
Subject: [Non-DoD Source] RE: Non-Disclosure Issues

Hi.

Attached for your reading pleasure is a draft memorandum that would govern the confidentiality
obligations of the Honolulu Board of Water Supply associated with its participation as an "SME" in issues
relating to the Red Hill RCRA AOC. Based on our review of the statutory obligations imposed upon the
Board by State law, the documents that you have provided, and our discussion on Monday, we believe
that the memorandum addresses our respective concerns over confidentiality. It is contemplated that
the memorandum would be provided to each and every Board employee and member who will be working
on the Red Hill matter, or who will otherwise have access to Red Hill information. It is also contemplated
that the Board would require that each of its contractors working on the matter sign a NDA similar to the
one that was provided prior to our call on Monday.

We are available to discuss the memorandum at your convenience.

Thank you,

Jim

James J. Dragna

Morgan, Lewis & Bockius LLP
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355 South Grand Avenue, Suite 4400 | Los Angeles, CA 90071-3106
Direct: +1.213.680.6436 | Main: +1.213.680.6400 | Fax: +1.213.680.6499

jim.dragna@morganlewis.com <mailto:jim.dragna@morganlewis.com> | www.morganlewis.com
<http://www.morganlewis.com/>

Assistant: Diane Abeyta | +1.213.680.6601 | diane.abeyta@morganlewis.com
<mailto:diane.abeyta@morganlewis.com>

From: Reynolds, Rebekah [mailto:Reynolds.Rebekah@epa.gov]

Sent: Monday, November 16, 2015 2:15 PM

To: Dragna, James J.; karen.glasgow@sol.doi.gov

Cc: Wade.H.Hargrove@hawaii.gov; Daugherty, Steven A CIV NAVFAC Pacific, 09C
Subject: Non-Disclosure Issues

Hi Jim and Karen,

As promised. here is my contact information. Steve Daugherty's email is above and he can be reached at
_s | mentioned on the phone earlier today, my clients would really like the issues
regarding disclosure to be worked out so that the SMEs can participate in the scoping meetings at the
end of the month. To that end, I'd like to propose that we, along with Wade and Steve who are copied on
this email, speak tomorrow. I'm available anytime except 11-12 pst.

One issue that was raised on the phone that we should discuss tomorrow is whether the BWS's municipal
council could issue a memo to its employees reminding them of its obligations with respect to
confidentiality and conflict of interest. On the call, Steve identified some criteria that needs to be metin
order for this approach to work. | know that a major component for the Navy's contracting office is that the
confidentiality/conflict of interest requirements are enforceable. | think it would be helpful if Steve could
come to the call with a good sense of the criteria that the BWS needs to meet in order for this mechanism
to work and Jim can come to the call with the reasons why BWS can meet those criteria.

Jim also suggested that the BWS continues to have questions about the scope of the information that will
be labeled as confidential and we can work through those remaining questions as well.

Best,
Rebekah Reynolds

Assistant Regional Counsel

Office of Regional Counsel
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Environmental Protection Agency - Region 9

(415) 972-3916

DISCLAIMER

This e-mail message is intended only for the personal use of the recipient(s) named above. This message
may be an attorney-client communication and as such privileged and confidential and/or it may include
attorney work product.

If you are not an intended recipient, you may not review, copy or distribute this message. If you have
received this communication in error, please notify us immediately by e-mail and delete the original
message.
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MIAGCSqGSIb3DQEHAqCAMIACAQEXCzAJBgUrDgMCGgUAMIAGCSqGSIb3DQEHAQAAOCIIS|TCCA3
Aw

ggJYOAMCAQICAQUwWDQY JKoZIhveNAQEFBQAWWZELMAKGA1UEBhMCVVMxGDAWBgNVBAOTD1U
ulUy4g
R292ZXJubWVudDEMMAOGATUECXMDRGOEMQwwCgYDVQQLEWNQSOkxFJAUBgNVBAMTDURVRC
BSb290
IENBIDIWHhcNMDQxMjEzZMTUwMDEWWhcNMjkxMjATMTUwMDEWWBbMQswCQYDVQQGEwWJVUZEY
MBYG
ATUEChMPVS5TLIBHb3ZIcm5tZW50MQwwCgYDVQQLEWNEBOQXDDAKBgNVBASTA1BLSTEWMBQG
A1UE
AXMNRGOEIFJvb3QgQOEgMjCCASIwDQYJKoZIhveNAQEBBQADggEPADCCAQoCggEBAMAswiaNO6
z/

PzzWch64dCIH7HBBFfyrQOMHqsHD2J/+2kw6vz/I2Ch7SzYBwKxFJcPSDgqPhRhKkEDOaE3AQb47X
312TsOEPOCHNravCPSoF01cRNw3NjFH5k+PMRkkhjhS0zcsUPjjNcjHugxLyZeoOLIZd/+5jdctt
upE0/J7z9C0cvIDEQ19ZiIP9gs/qobD3LVNnFxBZa7n4DIgEVZZOGwWE8OtYKSAAQY XnA70Q+CZDhv7
f/WzzLKBgrH9Ms G4vkGkZLVgOIpRMIzO3kEsGUdcSRBkuXSph0OGviWe6wbihv2UxOgRn+bW7jpKK
AGO4seaMOF+D/1DV06Jda7IQzGMCAWEAAaM/MDOWHQYDVROOBBYEFEIOuwxeunr+AiTve6DGIcYJ
gHCWMAsGA1UdDwWQEAwIBhjAPBgNVHRMBATSEBTADAQH/MAOGCSqGSIh3DQEBBQUAA4IBAQCY
kYO/

ici79cBpcyk7Nay6swh2PXAJkumERCEBRR2G+5RbB2NF TctezFp9JpEUK9GzDT618sDJxnSgyF1
K+fgG5km3IRAleio0sz2WFxm7z9KIXCCHboKot1bBiudp2RO6y4BNaS0PxOtVeTVeBhpmxHxmPIx
HmMOYA1Ph4n46RoGOwWBJIBmMQqgYrzuF6krv94eDRIuehOi3MsZ0BUTthSn TTRpwOCEEDOV+2fGv1yAO
8SJ6JaRzmew/pAcnigiile2CuRbTnguHwsHyiPVi32jix7xpUe2xXNxUVCKPCTmarAPB2wxNrm8K
ehZJ8b+R0jiU0/aVLLdsyUK2jcqQjYXZMIIEuDCCABCgAwIBAgIDIy3ZMAOGCSqGSIb3DQEBBQUA
MFOxCzAJBgNVBAYTAIVTMRgwFgYDVQQKEwWOVLIMulEdvdmVybm1ibnQxDDAKBgNVBASTAORVRDE
M
MAOGA1UECXMDUEtJMRgwFgYDVQQDEW9ETOQgRU1BSUwgQOEtMzIwHh¢NMTUWMTA1TMDAWMD
AwWhcN
MTgwMTAOMjM1O0TUSW|B5MQswCQYDVQQGEWJVUZEYMBYGATUEChMPVS5TLIBHb3ZIcm5tZW50
MQww
CgYDVQQLEWNEbOQxDDAKBgNVBAsSTA1T1BLSTEMMAOGATUECXMDVVNOMSYwJAYDVQQDEX1EQ
VVHSEVS

VFkuU1RFVKVOLKEUMTM4ANTMYNTEZMDCCASIwDQY JKoZIhveNAQEBBQADggEPADCCAQo0CggEB
AMDT
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kQ7SPBVWYVQz1sJPMNZHjSwIYLf5uC8CSaPELVidwc1PwjuK8/oej5v104ID2jR1zChVLcG3RLDH
x8IMbv/AsO9RSEOVOhG48G1GHbQXTY/Y 1m5x3Qu+0sUpmb2mwu/8fczcCWqMi62L+/IFJK60LQoW
7RKS6QAZ51jIrVTUuBNv+pxO4KvzLhFrxIWQIkY p/3ahVYIP5cLKBwip/wO/zeNZhCeEszsGCqg5bd
as7D8UEVEWZGQXwhYGd5i0H498mN10JZqcPBa2RroP7ewC+VUHZeBhsifyVmHS5YJyqliPupv56v2
Og4zjYWaknf1 X{jmwxzRNVRVr+5SG10RopsCAWEAAaOCAWMwggFIMB8GA1UdIwQYMBaAFAqwgjhW
R3sWifbbrk5a8VN2F++0sMDoGA1UdHwWQzMDEwWLEAtoCuGKWhOdHABLYQjcmwuZGlzY S5taWwvY 3Js
LORPREVNQUIMQOFfMzluY3JsMA4GATUdDwWEB/wQEAwWIFIDA]BgNVHSAEHDAaMAsGCWCGSAFIAg
EL
CTALBglghkgBZQIBCxMwHQYDVROOBBYEFE9hEbVOIL808HsQB2Qkp9KDMXk8MGgGCCsGAQUFB
wEB
BFwwWjA2BggrBgEFBQcwAoYqaHROcDovL2NybC5kaXNhLm1pbC9zaWduLORPREVNQUIMQOFfMzlu
Y2VyMCAGCCsGAQUFBzABhhRodHRwOI8vb2NzcC5kaXNhLm1pbDAIBgNVHREEHjAcgRpzdGV2Z2W4
u
ZGF1Z2hicnR5MUBUYXZ5Lm1pbDAbBgNVHQKEFDASMBAGCCsGAQUFBWkEMQQTAIVTMAOGCSqG
Sib3
DQEBBQUAA4IBAQCNOwoQ7574GrvdaO9/yFFozKzhfH7FhDcK2nSWY/VYGAPS13wPgnPzJHBk6edz
MSDw7Lf8FvO5VUWsYwocPQ8DMZ4WNHrEp2PVM5DN4gGAsAM2gkOyJb304GMOOeyW7CteCnx12¢c
+S

m7D30CQXrXT4sCUouOnaDWctPWPyGDvCHACOxvSha/0zhfRP681tHviOuKgKv3cwaTD74p4+A8Gf
01mOio03lynsxZvF4+pERdeoKg9Z/WYY TFdzyXxUV/NVejdgs9CqkQ3aleDJPPe5hbOhJIUB3mMds6
pN5betvbgrGiciBvLh1eWOD3Up9iAsVCOuCalrbcRgZwzSjsMd3fMIIFAzCCA+ugAwIBAgIDIy3Y
MAOGCSqGSIb3DQEBBQUAMFOXCzAJBgNVBAYTAIVTMRgwFgYDVQQKEwW9VLIMulEdvdmVybm1ibn
Qx
DDAKBgNVBAsSTAORVRDEMMAOGA1UECXMDUEtJMRgwFgYDVQQDEW9ETOQgRU1BSUwgQOEtMZI
wHhcN
MTUwWMTA1TMDAWMDAWWhHhcNMTgwMTAOMjM10TUSWB5MQswCQYDVQQGEwWJVUZEYMBYGA1TUE
ChMPVS5T
LiBHb3ZIcm5tZW50MQwwCgYDVQQLEWNEDOQXxDDAKBgNVBASTA1BLSTEMMAOGA1TUECXMDVVNO
MSYw
JAYDVQQDEX1EQVVHSEVSVFkuU1RFVKVOLKEUMTM4NTMyNTEzZMDCCASIwDQYJKoZIhveNAQEB
BQAD
ggEPADCCAQOCggEBALNNROETCpy49BTHFUE20SS/HIMcFIJNAAMZBkdtdHVaFcwg5Hu5q8Y0Jovp
XKgEHSb00S4crBuOEVytgR/cLod43bVYxbVbqf3HAYandQj100f6DwOIGIKijHCEOVEQAS8j2xuEE
aymuwUA3YTo+t+QGc5CAwicm8+LYzgMHkJDaM+3x8PeZ31/2bLLnZMpl8c6sPk1fkQPZF56xLDI
BibcFWTOHMB8J6aPpSJfFwTvUxIIhUo8bO4iviliMBUcvgazHBXMy+YqJCixeW937SbDjn/bkTNFz
YARKmM4NhdgaFg/9+JetviCoTErERNLxBdebT4gGa1Chh6M2B+glz1AOCAWEAAaOCAa4wggGgMB8G
A1UdIwQYMBaAFAqwqjhWR3sWib6rk5a8VN2F++0sMDoGA1UdHwQzMDEwWLBAtoCuGKWhOdHAGBLY9j
cmwuZGlzYS5taWwvY3JsLORPREVNQUIMQOFMzIuY3JsMA4GA1UdDWEB/WQEAwIGWDABgNVHSA
E
HDAaMAsGCWCGSAFIAgELCTALBgIghkgBZQIBCxMwHQYDVROOBBYEFFVwu7/kluuaC0gZmX7NO7
00
al66MGgGCCsGAQUFBWEBBFwwWjA2BggrBgEFBQcwAoYqaHROcDovL2NybC5kaXNhLm1pbC9zaW
du
LORPREVNQUIMQOFfMzIuY2VyMCAGCCsGAQUFBzABhhRodHRwOQIi8vb2NzcC5kaXNhLm1pbDBFBg
NV
HREEPjA8gRpzdGV2ZW4uZGF1Z2hicnR5MUBUYXZ5Lm1pbKAeBgorBgEEAYI3FAIDOBAMD]EZODUZ
MjUxMzBAbWIsMBsGATUdCQQUMBIWEAYIKwYBBQUHCQQxBBMCVVMwKQYDVROIBCIWIAYKKwYB
BAGC
NxQCAgYIKwYBBQUHAwWIGCCsGAQUFBWMEMAOGCSqGSIb3DQEBBQUAA4IBAQAdHjpR3zuMUJzD
WvdV
ka+kUiEZc25THO00O/WenszlgpFmYI1XgaUCOyE2i65PFfOKq+PUpShFgWNcXu7DdgPVUKHRMVKASF
guErgmX/ivszU/Z4n2MfH/7mbw5POZbTOZm7nLWWIrHIRXDt9S4KetMU 1 FufSWKhQIVWDIYA7RGsOu
SmpYTkTGIIfOphNzDKEVENuUR45Zj6jN6ejLrbcLgwMIYLqQCoQfu3Exz7JaRAkbfJ7sQvi+zkA
PkyxgTcFLtVsRbynEGonluG5f7cV+edr+h9Hx8V32rZeuVmrFgiTYthy3tO+C+TDRpPv7yRUQhOtA
5zRX1BevRUAoLrcCDkJTMIIFUJCCBDggAwIBAgICABIwDQYJKoZIhveNAQEFBQAWWZELMAKGA1UE
BhMCVVMxGDAWBgNVBAoTD1UulUy4gR292ZXJubWVudDEMMAOGA1UECXMDRGO9EMQwwCgYDV
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QQLEwWNQ
SOkxFJAUBgNVBAMTDURVRCBSb290IENBIDIwHh¢cNMTMwMjAOMjA0ODEYWhcNMTkwMjAOMJAOODE
y
WiBdMQswCQYDVQQGEwWJVUzEYMBYGA1UEChMPVSSTLIBHb3ZIcm5tZW50MQwwCgYDVQQLEwWN
Eb0Qx
DDAKBgNVBAsSTA1BLSTEYMBYGA1TUEAXMPRESEIEVNQUIMIENBLTMyMIIBIJANBgkghkiGOwWOBAQE
F

AAOCAQSAMIIBCgKCAQEA0/qqhsgKGhsDTnFtQbbZZZpu/zYqPwLTTIVIIFgk969jt1LHGvU7IXMH
QmMGLSqZ76VYHNhugNwIgHKTO+7bQaav80EzI20Z2W96JefucxtO7B/81kv3mCQSt30vhoq0yP98Ye
PPIOLz0Ug9qSmANYOMZaWTalLh6KJ3b5KXsvNtkd+QaY JVGxBINRbBsPUwS5GfV42342iRnGsSIrE
sfilFwov3aPshCHPgAXqueMub59+fbsdFnVPkhOD5ShE4mDZ60dQAPKOQWK8VXxzZL4zubThWOKL6Gt
q9PANhLP83BWICYWRUFAV5HDstwquSIPiNsQFboB1E003RvJLDDgcSR+sgwiDAQAB04ICHDCCAhgw
HQYDVROOBBYEFAgqwqgjhWR3sWib6brk5a8VN2F++0sMB8GA1UdIwQYMBaAFEIOuwxeunr+AlTve6DG
IcYJgHCWMBIGA1UJEWEB/wWQIMAYBAfSCAQAWDAYDVROKkBAUwWA4ABADAOBgNVHQS8BASEBAMC
AYYw
ZgYDVROgBF8wXTALBglghkgBZQIBCwWUwCwWYJYIZIAWUCAQsJMAsGCWCGSAFIAgELETALBglghkg
B

ZQIBCxIwCwYJYIZIAWUCAQsTMAWGCMCGSAFIAwWIBAXowDAYKY IZIAWUDAQEDGzA3BgNVHRSEM
DAu
MCygKgAohiZodHRwOIi8vY3JsLmRpc2EubWIsL2NybCO9ETORSTOOUQOEYLMNYybDCCAQEGCCsGAQU
F

BwEBBIHOMIHXMDoGCCsGAQUFBzAChi50dHRwOI8VY 3JsLmRpc2EubWisL 2izc3VIZHRVLORPRFJP
T1RDQTJfSVQuUcDIIMCAGCCsGAQUFBzABhhRodHRwOIBVD2NzcC5kaXNhLm1pbDCBKAYIKwWYBBQ
UH
MAKGgYNsZGFwOIi8vY3JsLmdkcy5kaXNhLm1pbC9jbiUzZERVRCUyMFJvb3QIMBDQSUyMDIIMmMNY
dSUzZFBLSSUyY291JTNKRGOEJTJjbyUzZFUuUy4IMjBHD3ZIcm5tZW50JTJjYyUzZFVTP2Nyb3Nz
Q2VydGImaWNhdGVQYWIyO2JpbmFye TANBgkghkiGOWOBAQUFAAOCAQEAD72PR/+5yb1D5c6+tM5
yOUWWaPRIIkPANS9mM/IXq9dtngMINSqmiLZ7 ZKATGIg4BFIDQJVDXWANV79KolIKrge8A/q/H
SAKMICBKCYH3JssOpW3VQXd7LTO7m7N8nD89/8LuefKJChCMKHRANGdwvgL+gEYZB859L5a0xBPQ
758psTSpuYyliTSzjD5H+GaMkdHug8HGEY XJX7Cp7tsA1DAGQs5XY xAIMKichkESXb5QfBP66yhz
X312iV9/DWikPfOWJugKk/57H4aBgCe+Z3GGG33Hb7epcQHGY 7NzfQFMyLteYmKDUZyAnM3P8sx
ge2k+wtqO1KEukz3jiGCAvAwggLBAGEBMGQwWXTELMAKGATUEBhMCVVMxGDAWBgGNVBAOTD1UuUy
49
R292ZXJub\WVudDEMMAOGA1UECXMDRGIEMQwwCgYDVQQLEWNQSOkxGDAWBGNVBAMTDORPR
CBFTUFJ
TCBDQS0zMgIDly3YMAKGBSsOAwlaBQCgggFvMBgGCSqGSIb3DQEJAZELBgkghkiGOWOBBWEWHAY
J

KoZIhveNAQKFMQ8XDTE1MTEyMTAWMTY zMlowlwYJKoZIhveNAQKEMRYEFN+XVhGB79ntU2DwXQl
Q
IgXyZkz2MCQGCSqGSIb3DQEJDZEXMBUWCGYIKoZIhveNAwewBwYFKw4DAhowewY JKwYBBAGCNX
AE
MWYwZDBdMQswCQYDVQQGEwWJVUZEYMBYGA1UEChMPVSS5TLIBHb3ZIcm5tZW50MQwwCgYDVQ
QLEWNE

bOQXDDAKBgNVBAsTA1BLSTEYMBYGA1UEAXMPRESEIEVNQUIMIENBL TMyAgMjLdkwdQYLKoZIhve
N

AQkQAgsxZqBkMFOXCzAJBgNVBAY TAIVTMRgwFgYDVQQKEWOVLIMuUIEdvdmVybm11bnQxDDAKBgN
Vv
BAsTAORVRDEMMAo0GA1UECXMDUEtJMRgwFgYDVQQDEWIETOQgRU1BSUWgQOEtMzICAYMt2TAN
Bgkq
hkiGOWOBAQEFAASCAQCVgYhR2jrOaxe7KNfd2ivFgkK9chC6daBFd99LLOVolaWhVjMC8rWybDh
wtLkcj7SsILCTUHNRONO771Y xt5L5066FwNBcCcOMpwkvRhkdfHyNFodGM4chm7duDvH+Z3hyktkT
rp1Wj+sBIN7flrdxu5QGLEQgGZNru3F4fyXebaOpCG9oPrz14+d5VewNaYOHKOSBQqrwGZgj6 11
QzZks4KIEN3/8BOcb2ugL TQv84wDEyykTZ50fi75119TIMOFsvpdpHzZ+Qr+mriO6 TBVaxIAABWI
PlewgjVyvDircKiseonlRMmMKpM4o/ulLFJkVDopd9gz0yFEWzdxY ZZpAAAAAAAA
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